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ASSET P l R C H A S E  AGREEMENT 

Thui .4SSET PURCH.ASE AGREE'VIEfiT 1 3  dated as of Febman I S  
2004 by and  among Allegiance Telecom lnc a Delaware corporation ("m"). 
A l i c y n c e  Telecom Company Worldwide. a Delaware corporation ("m" and, 
logelhe: % ) t h  AT1 '?&"and each indii,iduall\. 2 '<&"), and XO Communications. 
lnc . a Delauxe  corporarion ( ' 7 h " i  

M ITNLSSETH 

%'HEREAS. Seller: (topether u'irh rile Operatmg Subsidianes. 
"~lleciance") are engaged in h.e business o i  proLiding cenain telecomunicauon 
7 ~ 6 , x t :  acd s m i c e c .  inc luc~nf  local a r d  lon:-d:srance \mice services. broadband and 
other Lnkrner and data cemices dnd wnoiesalr senices,  lo busmess, government and 
other msrirutional users UI major memopolilan areas across rhe Unired States (excludme 
any Excluded Assei (as defmed hrremj, the "EJLLsiness"), 

WHEREAS, on May 14, 2003, each of AT1 and ATCW and thev direct 
and induect Subsidianes commenced a case (colleclively. the 'TI") under chapier I I 
of title I I of Lhe Umied Stales Code ( h e  'Bankruptcv Code") m the Uruted States 
B a n h p t c y  Coun for the Southern Dismct of New York (the 'Banlauptcv Court"), 
which cases are ~oint ly  admi~ustered under Case No 03-13057, 

WHEREAS, the sale of assets and cerlam lrab~lities of the Business are 
sublect to the supervision and control of Sellers subject to the approval of the Bankruptcy 
court, 

WHEREAS, Sellers wish IO sell IO Buyer and Buyer wshes to purchase 
from Sellers substantially all of the assets and to assume from Sellers certam liabilities of 
the Business, pursuant to, mter alia, sections 105.363, 365, 1122. 1129 and 1146(c) of 
the Banlouptcy Code and the applicable Federal Rules of B a h p t c y  Procedure, 
provided. however, that In the event Sellers shall have delivered an Early Closing 
Election, Sellers shall not seek to sell rhe assets pursuant to sect~ons 1122 and I129 of the 
Bankruptcy Code, 

WHEREAS, m conneccion with issuance of the XO Common Stock (as 
defined herem), Buyer's shareholder approval (as descnbed in thls Agreement) may be 
required, and as a condltloo precedent to Sellers' executton and delivery of this 
Agreement, Cardiff Holding LLC, the holder of a ma~onty  of the capltal stock of Buyer, 
has entered mto a Voting and Lockup Agreement (the '?iotm.!2 Agreement") (attached 
hereto as E h b i t  B) and the Voting Agreement remam m full force and effect; 

WHEREAS, the Board of Directors of each Seller has determined that i t  is 
adv~sable and in the best mterests of Sellers' estates and the beneficianes of such estates 
to consurnmate the transactions contemplated by this Agreement, upon the lerms and 
condinons provided for herein; and 



N O W ,  THEREFORE. in consideration of the mutual representations, 
wmantles, covenants and dgreernents contained herein, and for other good and valuable 
consideration. the receipt ani sufficiency of which are hereby achowledged, and sublect 
lo the Terms and condiiioni hereof, the panies, mtendmg to be legally bound, hereby 
agree as follows 

ARTICLE 1 
D E F N T I O N S  

I 1 Defined Terms As used herem, the Term below shall have the 
following :espective mearungs 

“Adiusmenl Escros, .Amounl” means the greater of(])  Seven Million 
Dollars (S7,UOO.OOO) and (11) the sum of Five Million Dollars (SS,OOO,OOO) plus, to the 
extent positive. the lnitiai W o r b g  Capital Adjusbnent 

“Affiliate” means any Person duectly or indirectly conuollmg, controlled 
by o i  under common control w t h  another Person where “conuol” means the possession, 
duectly or indirectly, of the power to duect the management and policies of a Person, 
whelher through the ownershp of voting securities, by contract or otherwise, provided, 
however, that under no cucumstances shall creditors of Allegiance be considered 
Affiliates of Allegiance solely by virtue of their ownership of creditor clams against 
Allegiance 

“Affiliated Group” means any affiliated group of corporations w i h n  the 
rneamg of Section I504 of the Internal Revenue Code that loins m the filmg of (or is 
otherwise requlred to file) a federal consolidated Tax Return, as well as any other group 
of corporations filing (or otherwise required to file) consolidating, cornblned or unitary 
Tax Returns under sfare, local or foreign Law, of whch a Seller IS or was a member 

“ADeement ” means h s  Asset Purchase Agreement (together with all 
schedules and exhibits referenced herein), as the same may be amended from tune to 
tune 

“Bankruptcy Plan” means Allegiance’s chapter 11 plan of reorganization 
that mcludes the sale of the Acquired Assets to Buyer as contemplated hereby, m a form 
reasonably acceptable to Buyer, unless an Early Closmg Election shall have been 
delivered. 

“Base Workmg Capital“ means the Net Workmg Capital as of September 
30, 2003 equal to $16,099,016. 

“Bidding Procedues Order” means that certain order dated Janualy 15, 
2004 (A) establishmg bidding procedures and bid protectrons m connection w11h the sale 
of substantially all of the assets of Sellers, (B) approvtng the form and manner of notices 
in connection with such sale and (C) setling a sale heanng date. 



“Business Dab; means a n v  day other than a Sa~urday, Sunday or a legal 
bolidav on which bvlkvlg u~stitulions I C  the State of Eiew York are not requued to open. 

‘COBRA” means section4980B of the lnismal Revenue Code and Pan 6 
or Subtitle B or T I I I C  I of ERISA 

“Commumcat~ons Liccnses” means the FCC Licenses and the State PUC 
Licens-s 

‘Codidentiah& .4qeemenr” means the apeernent entered into by and 
heween AT1 and XO Commumicat~ons, Inc  dated December 9,2003 

‘Confirmation Order” means a fmal. nonappealable order to be entered by 
the Bankruptcy Coun in the Cases confirrmng Lhe B h p t c y  Plan pursuant to section 
1 129 of the Bankruptcy Code 

‘Tonuact” means any contract, agreement, indenrure, note, bond, loan, 
instrument, lease, commitment or other arrangement or agreement, mcludmg all 
amendmenls thereof and supplements thereto 

“Cure Amounts” means all amounts payable in order IO effectuate, 
pursuant to section 365 of the Bankruptcy Code, the assumptlonby Sellers and the 
assignment IO the Buyer o f  any Assumed Conlract. 

“Disclosure Schedules” means the vanous disclosure schedules referred to 
herem 

“Employee” means each active employee, full-tune or part-time. 
temporary or regular, of Allegiance An ‘hctive employee” shall mclude any current 
employee on Allegiance’s payroll records, regardless of whether such employee is absent 
From work, including due to short term or long term disablhty, military leave, leave of 
absence, Illness, vacahon or workers’ compensation ~ J V .  

“Envuonmental Laws”rneans all Laws relating to the protection of the 
environment, or to any ermsslon, dmharge, generahon, processmg, storage, holdmg. 
abatement, existence. Release, threatened Release or transportation of any Hazardous 
Substances, mcluding all Laws pertamlng to reportmg, licensing, permitting, 
investigation or Ternelahon of emissions, discharges, Releases or threatened Releases of 
Hazardous Substances mto the air, surface water, groundwater or land, or relatmg to the 
manufacture, processmg, distnbutlon, use, sale, meatment, recelpt, storage, disposal, 
U L W S ~ O ~ ~  or handling of Hazardous Substances. 

“Environmental Permlts” means any Licenses requlred pursuant to 
Environmental Laws for operahon, installaton or modificatlon of equipment, processes, 
facilities or for occupancy of any of the real property owned or leased by Sellers or the 
Operating Subsidiaries. 

3 



“kRISA’ means the Emplovet Retirement Income Security Acr of 1974, 
as amended and the r r f d a ~ i o n s  prornuipared thereunde: 

“Execuron Conlraci” mesnc any Ccntracr h a t  can be assumed or rejected 
in accordancc w t h  the Bankruprcy Coae 

“Expense Reimbursement’ means an moun l  payable to Buver m 
accorcmcr wilh section 8 2 or Section E I IO reljnburse Buyer for reasonable and 
documented out-of-pockei costs and expenses ( includmp reasonable legal accounrmg 
md rinanciaj adblscrs’ fees m a  ewpexzs )  incurred by  Buyer or its Affiliate: in  

coiirection %1th the i n~es i igar ion  negoilal:on. execulicc deliven and periomance of 
tius rifreemenr. the consummar:cn of the transac:ionl- con~smplated hereby and the 
pzz,: .pz!:x :n a n d  rnoniror:ns of the  C a s e  h u c h  expense: I C  be set forth i n  a reasonably 
deta:led ilnrten iremzauon of such expenses irhe ‘Fxpense Reimbursemen! Slaternent”j 

“Expense Reimbursement Sraternenr” shall have the m e m g  ascnbed to 
such term in the definihon of “Expense Reimbursemenl ” 

’ T x ’  means the Federal Commun:cations Commission 

‘TCC Consenr” means the grant by the FCC of I t s  consent to the Ransfer 
of the FCC Licenses in connection with the consummation of the mansactlons 
contemplated hereby 

‘TCC Licenses” means all Licenses issued by the FCC held by Sellers or 
the Operahng Subsidianes, as set.fonh on Schedule 2 I(d) of the Disclosure Schedules 

“GAAP” means generally accepted accountlng pnnciples in  the United 
States as In effect from m e  to tune 

“Governmental Entity’ means any federal, slate. local or foreign 
government or any subdlvision, agency, Inslrumentaltty, authorlty. depament ,  
c o m s s ~ o n ,  board or bureau thereof or any federal, state, local or forelgn C O ~ ,  tnbund 
or arbinator (mcludmg the Bankruptcy Court) 

“Hazardous Subs tmces”mem any substance or matenal that (i) is OT 
contains asbestos, urea formaldehyde foam msulahon, polychlonnated biphenyls, 
petroleum or penoleumdenved substances or wastes, radon gas or related materials, or 
(I]) requires investlgation, removal or remedlahon under any Environmental Law, or IS 

defined, listed or idennfied as a “hazardous waste,’’ “hazardous substance,” "tome 
substance” or words of smlar unport thereunder 

“HSR Act” means the Hart-Scott-Rodino An t ins t  Improvements Act of 
1976. as amended, and any successor law and the rules and replatlous promulgated 
thereunder or under any successor law 

‘Internal Revenue Code” means the lntemal Revenue Code of 1986, as 
amended, and the regulations promulgated thereunder 



“Law“ - means an! feaerd.  stair, local, muruc~al  or foreign statute, law, 
ordinance. replatioo, rule, code order, principle of common law or judgment enacted, 
promulgated, issued, enforceo or en t red  by any Governmental Eniity, or o h e r  
requirement or rule of law 

“Liabilities” means as io any Person, all debrs. adverse clalms, I~abil~ries, 
c o m t m e n r s .  responsibilities. damages 2nd obligarions of any  h n d  or nature 
whatsoever, direcr. mdtrect, absoiurr or conringent. of such Person. whether accrued, 
vested or otherwise, whether known or unknowo and whether or nor actuallyreflecred. or 
required to be refleckd. i n  such Fcrson’s balance sheets or  other books and records 

“a’‘ means all licenses, franctuses, p e n t s ,  consents, wavers, 
registrations. cenificales, and other governmental or re_eulatoiy pemuts, authorizations or 
approvals required lo be issuea or granted by a Governmental Enoty for the operation of 
the Business and for the ownershp, lease OJ operation of Sellers’ or the Operating 
Subs!diaries’ propenies 

“Lien” - means any lien, lease, nght of flrst refusal, servitude, claim, 
pledge, option, charge, hypothecarion, easement, secunt). interest, nght-of-way. 
encroachment, mortgage, deed of tmst or any other encumbrance, restnction or Imitation 
whatsoever 

“Litleation” means any claim, action, suit, investigation or proceeding 
before any c o w ,  arbitrator or other Governmental Enhty 

‘Material Adverse Effect” means any event, effect or change, individually 
or in the aggregate with such other events, effects OT changes, that has h d .  has or could 
reasonably be expected to have a matenal adverse effect on the condition (fmancial or 
otherwise), Liabilities, properties, assets (mcluding intangible assets) or results of 
operations of Allegiance or the Business, III either case taken as a whole, provided 
none of the followmg shall be deemed to constitute and none of the following shall be 
taken mto account in determirung whether there has been a Matenal Adverse Effect any 
adverse event, effect or change arjsing from or relatmg to (1) general busmess or 
econormc conditions, (2) nattonal or mtemational political cond~tions, includmg the 
engagement of the Umed States m hostilities, whether or not pursuant lo the declaration 
of a national emergency or war, or the occurrence of any rmhtary or terronst attack upon 
the United States, or any of its temtones, possessions, or diplomahc or consular offices 
or upon any mihtary mstallation, equipment or personnel of the United States, (3) 
financial, banking or secunties market condinons (includmg any disruptton thereof and 
any declme in the price of any security (Including any secunty or credItor cla~rns of or 
wth respect to Allegiance) or any market index), (4) changes in GAAP or any 
application of accountmg standards after the date hereof, including the Amencan Institute 
of Certified Public Accountants Statement of Position 90-7 “Fmancial Repofling by 
Entities in Reorganization Under the B a n h p l c y  Code” and Financial Accounting 
Standards Board m Statement of Financial Accounting Standards No. 144 “Accounlmg 
for the lmpairment or Disposal of Long-Lived Assets,”(5) the talang ofany aChOn 
spectt?cally contemplated by this Agreement and the other agreements contemplated 
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hereby or the announcemenr of Ihc transactions contemplated by this Ageemenl; or (6) 
changes In Law or bindmg directives issued by  any Governmental Entity 

‘Yet Noriune Capital” for any date of detemunation, means as of the 
close of business on such daie. Working Capital Assets minus Workmg Capital 
Liabilities 

“Operational Resrrucrump Activi[ies” means Sellers’ actions taken wirh 
the meni  to preserve cash. improve the efficiency and reduce the costs of the Business 
cons~sttn_e of ( I )  reducing the number of Employees to approximately 3,000 as of 
September 30, 2002, ( 1 1 )  reJectiog Executory Contracts m the Cases (and from and after 
the dale hereof. solely in accordance w i t h  ths  Agreement), (111)  waivmg, 
decommissioning or abandoning assets and other nghts that are not material to the 
operation of the Busmess a n d  tn mstances rn whch  the estunated cost of salvaging or 
selling such assets exceeds the anticipated proceeds. ( I V )  marketing and s e e h g  to sell 
certatn Excluded Assets, a n d  (v) talang other actions UI the Cases specifically approved 
by the Bankruptcy Court prior to b e  date hereof, whether such action occurs pnor to. on 
or subsequent to the date hereof 

‘Or3r”  means any l u d p e n t .  order, injunction, wnt, rulmg, decree, 
stipulation or award of any Governmental Entity 

“Ordinary Course of Business” means the ordmary and usual course of 
normal dayto-day operations of [he Business by Sellers and the Operating Subsidiaries 
as debtors and debtorsm-possession tn the Cases consistent with past practice through 
the date hereof 

‘Out of Region Business” means the operahons of the Business conducted 
outside of the states of Arizona, Colorado, Oregon, Washington and Minnesota. 

‘Permitted Lien” means (i) any Lien for Taxes not yet due or delinquent, 
(11) any statutory Lien msing m the Ordinary Course of Business or by operation of Law 
with respect to a Liability that IS not yet due or delmquent; ( i i i )  easements, leases, 
reservations, licenses or other matters of record affecting any propee  or assets of 
Allegiance, provided that such easements, leases, reservanons, licenses or other matters 
do nor materially detract from the value of or impair the use of such property or assets; 
and (iv) Liens on Acquued Assets m favor of Allegiance’s secured lenders to be released 
at Closmg. 

‘T’Person’’rneans an mdividual, a partnerstup, a joint venture, a corporation, 
a business trust, a lmited liability company, a trust, an unincorporated orgam~ation, a 
jomt stock company, a labor w o n ,  an estate, a Governmental Entity or m y  other enbty 

“post-Petition” means any tune after the commencement of the Cases 

‘>re-Petition” means any time prior to the commencement of the Cases 
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“Rewlatow T:ansii:on Process” means the process as set forth u1 h r  
Ageernent, the Operating Agreement the 1:ansition Plan and  other relatec documents 
for obtainins all approvals, consems ( ~ n c l u d i n g  assignments o i m y  permits a d  nphts of 
wayj. cenificates, waivers and  other authonzationr required to be obtained horn. or 
filings or other notice? required to be made \ k i t h  or io any Governmental Entities h a \ q  
jurlsdiclion o w  an! of the .4cqu1red Asseis in order io consummate h e  tmsactiom 
contempl~led  by t h :  .Agre:rnt.nl and t h e  other Transecrion Documents md the transfer of 
such Accuirco Asseis mcludmp the N o m  I rancfcrrea ACsets to Buyer u p m  the receipt of 
such approbals 

“w mean5 ;in! relessin_e. disposing, dischar_emg, injecting, spillmg. 
leakifig. leaching, pumping dumping, ernirt,ng escaping. emptymg, seeping, dispersal, 
m t p t l o n .  rransponing. piacinf an0 I n e  like, including ihe moving of any matenals 
through, Into 01 upon any land. soil, surface water, groundwater or air. or otherwise 
entenng mto the envuonment 

“Representahve” means, with respect to any Person, such Person’s 
officers, direciors employees, agents and representatives (inctuding any mr’estment 
banker, financial advisor, accountant, legal counsel or expen retained by or actmg on 
behalf of such Person or its Subsidianes) 

“Retail Endtnp Lines” means the number of ltnes m serwce from 
Allegiance’s billing systems based upon lme equivalency and consistent wrlh the 
merhodology used to report retail endlng llnes on Allegiance’s monthly flash repons 
Line equivalency IS defined per product and is malnralned by Allegtance’s Product 
Hierarchy database For example, a Fully-utlltzed data T I  IS counted as 24 lmes 

“Sale Delay‘ means the failure to adhere to the tunelme attached hereto as 
Exhbit J with respect to the Sale Order Approval Date 

‘Sale Heanng” means the heanng to be scbeduled and conducted by the 
Bankruptcy Court to consider approval and enhy of the Sale Order 

‘Sale Motion” means the motion or motions of Sellers seelung approval 
and en tq  of the BidQng Procedures Order and the Sale Order. 

‘Sale Order” means an order m the form of Exhlbit C hereto, and 
otherwise in form and substance reasonably acceptable to AT1 and Buyer. 

‘Sale Order Approval Date” m e m  the date the Bankruptcy Court 
approves the Sale Order. 

‘Scheduled Future Disconnecls” means scheduled backlog of line 
disconnects from Allegiance’s backlog repon as determined by Sellers in accordance 
wth past custom and practice. 
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'Schedulec r u m r e  Installs" means scheduled backlog of lme mstalls from 
Allegiance s backlog repon a i  a - i rn ined  by Sellers in accordance with past custom and 
pract ice 

"Sellers' hnowledee '. and any similar terms used herem means the actual 
knowledge of Royce J Holland C Daniel Yost, Thomas M Lord. G Clay Myers, 
Christopher MacFarland. J Timoth) Naramore, A n h o n y  J Parella or Mark B 
Tresnowsiu, wihout any d u n  IO 1;vcsiigate 

"Shared Technoioeies" means Shared Technologies Allegiance, Inc., a 
wholly owned Subsician of .ATCW 

"Siale PUC" means any slate and local public service and public utilities 
commission having regulaloy: authonty over the Busifiess, as conducted m any given 
junsdicrion 

"Slate PUC Consent" means the grant  by any State PUC of its consent to 
the assi-ment of rhe State PUC Licenses or any NomTransfemed Assets associated w t h  
such L.icenses, in conneciion wtlh the consumat ion  of the t~ansactioos contemplated 
hereby 

"State PUC Licenses" means all Licenses issued or ganted by the State 
PUC held by Sellers or any Operating Subsidiary in each applicable junsdiction, as set 
forth on Schedule 2 I(d) of the Disclosure Schedules 

'Subsidiary" means, with respect to any particular Person, any 
corporation, limited liability company, partnershp, association or other business entity of 
wtuch (I) i f  n corporation, a majonty of the total voting power of shares of stock entltled 
(without regard to the occurrence of any contmgency) to vote In the electlon of duectors, 
managers or mstees thereof is at the hrne owned or controlled, dlrectly or mdlrectly. by 
that Person or one or more of the other Subsidianes of that Person or a combmation 
thereof, or (11) if a limited liability company, parmershp, association or other business 
entity, a majonty of the pamershp  or other similar ownership mterest thereof IS at the 
time owned or controlled, directly or mdirectly, by that Person or one or more 
Subsidianes of that Person. For purposes hereof, a Person or Persons shall be deemed to 
have a majonty ownershp interest m a  lirmted liability company, partnership. association 
or other busmess entity if such Person or Persons shall be allocated a ma~onty of limited 
liability company, p a h e n h i p ,  association or other busmess entlty gams or losses or shall 
be or control any managmg duector or general parmer of such limted IlabiliQ company, 
partnershp, association or other business entity 

"Tax" or ' 7 s ' '  means all taxes, charges, fees, duhes, levies or other 
assessments, includng mcome, gross receipts, net proceeds, ad valorem, m o v e r ,  real 
and personal property (~angible and intangible), sales, use, framhise, excise, value added, 
license, payroll, unemployment, environmental, customs duties. capital stock, disability, 
stamp, leasing, lease, user, transfer, Fuel, excess profits, occupational and mterest 
equalization. windfall profits, severance and employees' income withholdrng and Social 



Secunty [axes imposed by thc  t‘niied Slates or any other counby or by any State, 
r n u n i c i p a l ~ ~ .  cubdivision or inairurnentaliry of ihe United States or of any other counuy 
or by any other tax aulhonty, including interest. penalries or additions IO tax attributable 
10 such Taxes or any Tax Rerum, and shall include any transferee or successor liability in 

respect of Taxes (uherher by contract or ofhewise) and  any  liability in respecr ofany 
Taxes as a result of bemg a member of any Affiliated Group 

“Tax Return” means any  statement, repon, r e m  or other information 
required to be filed with respect to any Tax iincludmg any attachments thereto and any 
amenamenr t’lereor) iiicludlng any information return, claim for refund, amended retum 
or declararion of estimated Tax, and mcludmg, where p e m n e d  or required, 
consolidating, cornbaed or unitary returns in which any Seller or Operaling Subsidiary is 
or was included or includable 

“Transaction Documents” means h s  Agreement, the Transition Services 
.4greement, ihe Purchase Pnce Escrow Agreement. the Master Services Agreement. the 
Operaling Agreemenr, the Voting Agreement, the Adjustment Escrow Agreement and all 
Disclosure Schedules. certificates. contracts and apeements being delivered or entered 
into pursuanl to h s  Agreement 

“Transfer Tax” or ‘Transfer Taxes” means any federal, state, county, 
iocal, f o r e i p  and other sales, use, transfer, conveyance, documentary mnsfer. recording 
or other stmilar tax, fee or charg  unposed upon the sale, transfer or assignment of 
property or any interesi therein or the recording thereof, and any penalty. addihon to tax 
or merest with respect thereto, but such term shall not mclude any tax on, based upon 01 

measured by, the net income, gains or profits From such sale, transfer or assignment of 
the p r o p e q  or any lnterest therem 

‘WAF3 Act” means the Worker Adjustment and Retraumg Notification 
Act of 1988, as amended, and any successor law, and the d e s  and regulations 
promulgated thereunder and under any successor law, and any similar state, local or 
foreign law. regulation or ordmance. 

‘Workmp Capiral Assets” means the consol~dated current assets of 
Allegiance set fonh on Exhibit G, d e t e m e d  in accordance with GAAP applied on a 
basis consistent with the most recent balance sheet Lncluded in the Financial Statements 
to the extent they are included in the Acquired Assets. 

‘Workuw Capital Liabilities” means the consolidated current liabilities of 
Allegiance set forth on Exhibit G determined in accordance with GAAP applied on a 
basis consistent with the most recent balance sheet included in the Fmancial Statements 
to the extent they are included m the Assumed Liabilltles 

1 2 Other Defined Terms The followmg additional terms shall have 
the rneamngs defined for such terms m the Sections set forth below: 

t 
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Tern ,  

Accounnng Referee 
Acquired Assets  
Addirional Psnoun: 
.Adlustmen1 Escrou Account 
Ad~lusrrneni Escrou Agent 
Pidlus;nent Escrow r i p e r n e n l  
41iemance 
.4llocdtion Schedulr 
3~1111rusi Laws 
Approval tvlorionr 
.4ssurncd Coniracts 
Assumed Conrracrs L.151 

.4ssumed Liabilities 
ATCW 
AT1 
.4voldance Actions 
Balance Sheer 
Balance Sheer Date 
Bankruptcy Code 
Bankruptcy court  
bulk sale 
Business 
Buyer 
Buyer Group 
Cases 
Cash and Cash Equivalents 
Cash Purchase Price 
C lam Over 
Claims 
Closlng 
Clostng Date 
Comrmttee 
Competing Transaction 
Deposit Adjustment Amount 
Designated Change 
Disclosure Stalement 
Early Closing Election 
Early Funding Dale 
Early Funding Date Working Capital 
Earnest Money Deposit 
Employee Benefit Plans 
Employee Schedule 
Equipment 
ERISA Affiliate 

Section 

3 4(d) 
2 1  
3 6(d) 
3 Z(%)(Ill'l 
2 2(b)(nl: 
3 2 ( b ) ( l l l )  

Re  c I t a 1 z 
j 7  

6 l4 (b)  
6 ;(a) 
3 S(d) 
3 5(d) 
2 5  
Preamble 
Preamble 
2 2(e) 
4 6(a) 
4 6(a) 
Recitals 
Recitals 
6 15 
Recitals 
Preamble 
9 7  
Recitals 
2 2(a) 
3.2(a) 
9.7 
2 . w  
3.l(a) 
3 I ( d  
6.5(c) 
6 17(a) 
3 5 @ )  
6.14@) 
6 3(a) 
8.3(c) 
3.1 
3 4@) 
3.3 
4 23(a) 
6 8(a) 
2 . W )  
4 23(a) 
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Term 

Esiimated Early Funding Dare Lbowng Capital 
Exchange Act 
Excluded Assers 
Excluded Liabiliiies 
Exclusi\~ir?. Penod 
Fmal Performance .?.djuSrrrIenl .dimount 
Fmal !4;or!ung Capital 
Financizl Slalernents 
Form IO-Q 
- eood fa i th  
Guidance 
ILECs 
L E C  Cure Amounts 
ILEC Set Off Amounts 
lnitial W o r h g  Capital Adpstment 
lntsllectual Properry 
Liquidated Damages 
Losses 
Master Services Agreement 
Multiemployer Plan 
multiple employer plan 
No Action Relief 
Nowcompete Covenants 
Non-ILEC Cure Adjustment 
luomlLEC Cure Amounts 
NomlLEC Set Off Amounts 
Now Recourse Person 
Non-Transfemed Assets 
Operatmg Agreement 
Operating Subsidianes 
Owned Real Property 
Performance Adjustmed Amount 
Personal Property Leases 
Purchase Pnce 
Purchase Pnce Cash Escrow 
Purchase Pnce Escrow Agent 
Purchase Pnce Escrow Agreement 
Purchase Pncc Escrow Amount 
Purchase Price Stock Escrow 
Real Property Leases 
Requued hterconnection Agreements 
SEC 
Secunties Act 
Seller Marks 



TCTTll Section 

Sellers 
Sellers’ Intentional Breach 
Semor Credit 4greemeni 
Snared Hosting Burines: 
Shareholder Approva l  
Third Person 
Torzl G o s s  End bse, Revenue 
Jotal Rerail Ner Endmg Lines 
Transferred Employee: 
Transition Plan 
Trmsiiion Services ,4greernen1 
\ onng Agreement 
XO Common Stock 

ARTlCLE 11 
T M k S F E R  OF ASSETS AND LIABILITIES 

2 I Assels 10 be Sold Subject to Sections Z 2.2 5, 2 6 , 2  7 and 62, the 
other provisions of thls AFeement and the Sale Order, a t  the Closmg, Sellers shall sell, 
convey, assign, transfer and deliver to Buyer or a designee of Buyer free and clear of all 
Liens and Liabilities (other than Permitted Liens of the type included in clause (in) of the 
d e h t i o n  of Permitted Liens), and Buyer shall purchase, acqure, and accept all of 
Sellers’ nght, title and interest m and to all of Sellers’ propenies, assets and nghts of 
every nature, h n d  and descnplion, tangible and mrangible (including goodwill), whether 
real, personal or rmxed, whether accrued, contingent or othewlse and whether now 
existing or hereafter acqured, lncludmg the followmg (collectlvely, the “Acquired 
Assets”) 

(a) The leases or subleases and al l  amendments thereto under whlch 
any of Sellers IS  a lessor or lessee or sublessor or sublessee of real property 
(collecuvely, the ‘Real Propem Leases”) as set forth on the Assumed Contracts List, 
including all  ~mprovements, fixtures and other appurtenances thereto and nghts in 
respect thereof and any related secunty deposits, 

@) The furniwe, fixtures, equ~pment, rnachmery, supplies, vehcles, 
mventory, and other tangible personal property, includmg the network equipment assets 
and facilities owned or used by Sellers (collectlvely, the ‘Tquioment’), 

(c) The leases wtuch relate to Equipment and leases of dark fiber 
(collectively, the ’Fersonal Propem Leases’? as set forth on the Assumed Contracts 
LlSt, 

(d) All Cornmumcations Licenses and any other Licenses. including 
those listed on Schedule 2 l id)  of the Disclosure Schedules, to the extent the same are 
transferable or assignable pursuant to section365 of the Bankruptcy Code or as 



o h e w i s e  permined by Law (or. lo [he exieni not Iiansferabie or assignable. all right, 
t i t ie and  inlerest m such Licenses. I O  thc fullest exrent such neht, title and interest may 
be rransfened or asrigned). Dro\lded. t ha t  10 the e a e n t  that Buyer does nor require any 
such Cornrnunicarioni License or Licenses, II ma! in its sole discretion decline to 
a ~ o u i r e  such Communicationc License or Licenses b! provtding wntten notice to Sellers 
prior ID the Closinf Dale in  w h i c h  case such a Lrense shall not be an Acquued Asset 
hereuncer 

(e:) The .Assumed Contracrr noi descnbed m Section 2 1 ia) or 
above. including hn! relaied j ecunp ccposilc (including the deposits desmbed rn 
Seciior: 3 j i b  1 liereof). advancr pzyirienis cusiorner advances and customer deposits. 

(0 h c e p l  a: se! form .n Secrior. 2 Z(e1 2nd m, al! riehrs. 
demands, ciairns, actions. rights of scI of:. c o ~ n ~ e r c l a i m ~  and causes or  action of any 
klnd (collectivelp. the T-”i brought bv or for the benefit of any Seller or Operating 
Subsidiaq relating to the operation ni the Busmess. 

(g) Accounts, notes and other receivables of Sellers (other than pre- 
Petition carner BOSS accounts receivable. including those of ILECs whch were 
recorded on the books and records of Sellers as ofMay 14, 2003, in an amount up to 
$58 3 million), 

(h) Any books, records, files or papers of Sellers, whether IJI hard 
copy or computer format, relatmg to the Acquued Assetr or the NomTransfened Assets 
(upon such assets b e c o m g  Acquued Assets) or lo the operation of the Business, 
including management infomation systems or sofiware owned by Sellers, engtneenng 
information, sales and promotional literature, manuals and data, sales and purchase 
correspondence, personnel and employment records, customer lists, customer 
mformation, vendor lists. catalogs, research matenal, s o u c e  codes, carrier tdentification 
codes, technical information, trade secrets, technology, knowhow, specifications, 
designs, drawings, processes and quality control data, if any, or any other tntangible 
property and applications for the same but excluding any books, records, files or papers 
that relate to any Taxes of Sellers that are Excluded Ltabilihes; 

(I) ~ n y  of Sellers’ nght, htk  or merest  tn or to any of Sellers’ 
patents, patent registrations, patent applications, trademarks (including 
“a(legiancetelecom,inc. ” and design), trademark regisDations, Dademark applications, 
tradenames. copynghts, copyright applications, and copynght regisbatlons relatlng to 
the Busmess and the rights to sue for, and remedies agamsf past, present and future 
lnfnngernents thereof and the nghts of pnonty and protecnon of tnterests theretn under 
applicable laws (collechvely, the ‘9ntellectual ProperTy”); 

(i) Any computer software programs and databases used by any 
Seller or Operating Subsidiary, whether owned, licensed, leased, or lntemally developed 
to the extent the same are transferable or assignable pursuant to section 365 of the 
Banlauptcy Code or as otherulse perrmtted by Law (or, to the extent not transferable or 



a,slpable. all nght. iille and  interest ~n such prozrams and databases. to the fullest 
extent such nghr, title and inieresi may be trrnsfened or ass lped) ,  

( k )  All ~axarion matrixes utilized by Sellers In the determination of 
the taxabi l i ry  of products sold by Sellers, other than those whch are commercially 
available. 

( I )  Any telephone numbers, elecrronlc mail addresses, carner 
identification codes and locai exchange codes used by Sellers in the conduct of the 
Business, 

(m) All of Sellers‘ currently allocated, assigned, used and unused 
L?’PT“C! ~ I O C O I  addresses, domaln names, and autonomous system numbers From 
applicable authonues govenung the use and structure of the Internet, includmg the 
American Registry for Internet Numbers, 

(n) All baLk accounts and lock-boxes, lncludmg those listed on 
Schedule 2 I ( n )  of the Disclosure Schedules, 

(0 )  AI1 transferable riphis of Sellers under or pursuant to all 
warranties. representations and guarantees made by suppliers, manufacturers and 
cantraciors to the exieni relaiing io products sold, or services provided, to Sellers or IO 

the extent affectmg any Acquued Assets, 

@) All nghts of Sellers under nondisclosure. confidentiality. nom 
compete or nomsolicitation agreements with employees or agents of Sellers or with 
thud parties, 

(q) All msurance clams and Lnsurance proceeds (other than with 
respect to any duector and officer, errors and omissions, fiduciary and commercial 
cnme policies) In respect of an Acquued Asset or an Assumed LiabiLty, and with 
respect to msurance proceeds, to the extent received by Allegiance after the Early 
Fundmg Date, 

(r) All secunty, vendor, utility and other deposits; 

and 

(s) All equity interem includmg capital stock held by ATCW in each 
of its duect and mduect reorgaruzed Subsidianes, other than the stock of Shared 
Technologies, and the corporate books and records relating to the orgamzation and 
existence of each such reorganized dxecr and induect Subsidiary (collectively, without 
mcluding Shared Technologies, the ‘Dperahnn Subsidiaries”). 

2 2 Excluded Assets. The Acquired Assets shall not include any of 
Sellers’ or the Operatmg Subsidianes’ nght. title or interest 
properties of Sellers or the Operating Subsidianes that are expressly enumerated below 
(collectively, the ‘Excluded Assets”) 

or to any assets or 



(a) Subjecr Lo Serrron 2 lis, czsh and cash equivaienrs, shon-rem 
a n d  ionp-lem investments OI similar type investments. uncollected checks and funds m 
uansii Lo the extent there IS a conezpondmg reduction in accounts receivable included m 
.4ccured ASSeU. Treasup b i lk  2nd other markerable secunties exisring as of the 
Clcsing Dare (“Cash and Cash Eauivzlents”), 

(b) Bank accoun~s  and lock-boxes described as “Excluded Assets’’ on 
Schcnule 2 I ( n i  of the Disclosurr Schedules, 

(c) . b y  security. vendor, utili? 01 other deposits (bur only to the 
exlent such deposits specifically relate to Excluded Assets or Excluded Liabilities), 

(d) 

(e) 

An? Conrracrs orher than the Assumed Contracts, 

411 Clauns that Sellers or any of theu respectwe Affiliates may 
have agamst any thud party, includmg any Governmental Entity, for causes of action 
based on Chapter 5 of the B h p r c y  Code (“Avoidance Actions”) and for refund or 
credit of any type with respect IO Taxes accrued or paid w t h  respect to penods (or any 
pomon thereon ending on or prior to the Closing Date, 

(9 All Claims whch  Sellers or any of thelr respective Affiliates may 
have against any [turd Person with respect to any Excluded Asset or Excluded Liabihty, 

(8) The capital stock of Shared Technologies, which is a Subsidiary 
of ATCW, but is not a Seller hereunder, i ts assets, and assets used pnmanly m the 
Shared Technology busmess and set forth m Schedule 2 2(a )  of the Disclosure 
Schedules, 

(h) The Shared Hosting Busmess, mcludmg Contracts. accounts 
receivable, equipment and Intellectual Property specifically related thereto, 

(I) The capital stock of each Seller and each Seller’s corporate books 
and records relahng to its organization and existence, 

0) Any director and officer, errors and omissions, liduclary or 
commercial crime insurance policies and related msurance c lams and msurance 
proceeds, 

(k) All msurance policies; 

(I) Any real property which IS owned by any of Sellers (‘0- 
Real PropeM’) lncludlng any proceeds received in connechon with the sale thereof; 

(m) 
from any employee of any Seller or Operating Subsidlary, other than Ordinary Course 
of Busmess employee advances; 

Any loans or notes payable to any Seller or Operating Subsidiary 

. 



(n: Prc.Pelrllon camel p o s s  accounts receivable. including those of 
ILECs. whch were recorded on Allegiance’s books and  records as of May 14, 2003, III 
ai1 amount u p  to SS6 3 million. and 

(0) Anin) z s w s  set foorth in Schedule Z.Z(o) of the Disc!osure 
Schedules 

7 -  
J Liabili~ies ID be Assumed bv Buyer Subject to Sections 2 4,u 

and 62, upon the transfer of the Acquired Assets on the Closmg Date, Buyer shall 
assume oniy the followmg Liabililies of Sellers (collectively, the “Assumed Liabilities”) 

[a) Liabiliiies ansinp O U I  of or relating to the ownershp of the 
A;q;;;;cd Assets and the aperahon of the Business by Buyer or any of its assignees, 
mcludmg Liability for personal m j u r j  of cusIomers or employees, but UI each case only 
to the exient that the event or state of facts giving rise to such Liability occurs after the 
h r l y  Funding Date, 

(b) (I) Liabilities under the Assumed Contracts, but only to the extent 
that the event or state of facts giving nse to such Liability occurs after the Early Funding 
Date, and (11) any post-Petitlon Liabilities under the Assumed Contracts incurred in the 
Ordmary Course of Busmess but only to the extent such Liabilities are reflected in 
Allegiance’s financial statements as of the Early Funding Date and taken mto account m 
the determination of Closing Working Capital; 

( c )  (j) Liabihties under trade accounts payable ansing in the Ordinary 
Course of Business and (11) current Liabilities ansmg in the Ordmaq Course of 
Busmess under the accounts set forth on Exhibit K,  and in each case only to the exient 
that (x) the event or state of facts g i m g  nse to such Liability occurs post-Petition and 
(y) such Labilities are reflected in Allegiance’s financial statements as of the Early 
Funding Date and taken into account u1 the detemunahon of Closing Working Capital, 
provlded, however, that Buyer shall not assume any of Sellers’ Liabilities for 
professional fees and other related costs of administering the Cases; 

(d) Liabilities for fifty percent (50%) of any and all Transfer Taxes 
due as a result of the transactlons contemplated by this Agreement as set forth in Section 
- 6 10; 

(e) Liabilmes for severance costs (the amount thereof m accordance 
with Allegiance’s currently existmg severance policy and past practice as described UI 
Exhlbit L) related to nomTransferred Employees who are Employecson the date hereof 
or hued in the Ordmary Course of Business thereafter and are terminated at Buyer’s 
request after the date hereof and Liabllities IO Allegiance’s employees pursuant to 
Section 6 8(bi; provided, however, that in no event shall Buyer be responsible for more 
than sv: (6) months of severance per Employee; 

(0 Liabilities associated with customen of the Business, mcluding 
credits or refunds due such customers for any reason, to the extent that the event or state 
of facts giving nse to such Liablliiies occurs after the Early Funding Date; and 
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